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STATEMENT OF FACTS

This action was brought to recover from the

appellee what counsel for appellant aptly refers to in

his brief as ''territorial compensation/' alleged to be

due appellant under the "Workmen's Compensation

Act'' of Alaska.

The answer sets up the invalidity and unconsti-
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tutionality of the territorial statute under which the

action was brought. In this connection the answer

alleges, among other things:

^'And the defendant further answering and
by way of affirmative defense alleges: That the
act under which this proceeding is brought, to

wit: Chapter 84 of the Session Laws of 1935, the
same being an act entitled, 'An Act to amend
Sections 2161, 2162, 2172, Compiled Laws of
Alaska, 1933, relating to the payment of com-
pensation to injured workmen, etc/, more es-

pecially in so far as it relates to the payment of
compensation or other monies to the Territory
of Alaska in the cases in said act specified, is

void and of no effect in that the title violates the

provisions of the Organic Act providing : 'No law
shall embrace more than one subject which shall

be expressed in the title', in this (1) that the

title of the act is insufficient for any purpose

(2) in that the act contains more than one sub-

ject (3) in that the provisions of the act to which
objection is made—that is to say, the provisions

relating to the payment of compensation or other

money to the Territory of Alaska, are not within
the scope of the title of the act, and not germane
to the subject expressed therein (5) and that the

portions of said act which relate to the payment
of compensation to the Territory, or the pay-
ment of other money to the Territory, the same
being the portions of the act upon which this

action is based, are void and of no effect in that

they violate the Constitution of the United States,

more especially in this: That they provide for

the taking of private property from the defend-

ant without compensation, that they deprive the

defendant of property and liberty without due
process of law; and that they impose a condition

upon the right of private contract, which amounts



to a deprivation of property and liberty without
due process; and further, that the provisions

referred to deny to the defendant the equal pro-

tection of the laws."

And in this connection the defendant further

avers: That the provisions of the act referred to,

which form the basis of this action and which relate

to the payment of compensation or other money to

the Territory of Alaska, are void in that they violate

the provisions of the Organic Act reading as follows

:

" * * * all taxes shall be uniform upon the
same class of subjects and shall be levied and
collected under general laws, and the assessments
shall be according to the actual value thereof. No
tax shall be levied for territorial purposes in ex-

cess of one per centum upon the assessed valua-
tion of the property therein in any one year.''

(Record pages 11 et seq.)

The answer also alleges that the action cannot

be maintained because there is no privity of contract

and that under the laws of Alaska a third person for

whose benefit a contract is made cannot maintain an

action upon it.

To this answer the plaintiff demurred. The de-

murrer was over-ruled; and the plaintiff, electing to

stand on this ruling, judgment was entered against

it. From this judgment the appeal was taken.

The title to the territorial act which forms the

basis of the action, is as follows: ''An Act to amend
Sections 2161, 2162, 2172, Compiled Laws of Alaska
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1933, relating to the payment of compensation to

injured workmen, etc/'

Sections 2161, 2162, and 2172, of the Compiled

Laws are long and there is nothing about them that

sheds any light upon the matters under discussion in

this brief, except that they relate to the payment of

compensation to injured workmen and their depend-

ents, and that they do not relate in any way to the

payment of compensation to the Territory or to

anyone other than the injured workman and his

dependents. The only one of these sections that is at

all material is Section 2161, which is set out at length,

in so far as it has any application, in appellant's brief

on pages 3, 4, 5, and the upper portion of page 6.

The provision of the act itself the validity of

which is challenged in this proceeding reads as fol-

lows: ^^In those cases where such deceased employee

was, at the time or his or her death unmarried, and

leaves no children nor father nor mother, the employer

shall be required to pay the funeral expenses of the

deceased not to exceed the sum of One Hundred

Ninety-five ($195.00) Dollars, and such other ex-

penses, if any, arising after the injury and before

the death, not to exceed the further sum of One

Hundred Ninety-five Dollars ($195.00) and in addi-

tion thereto shall pay to the Territory the sum of

Four Thousand Dollars ($4,000.00), to be covered

into the Territorial Treasury and credited to the cur-
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rent appropriation for allowance to aged residents.",

Chapter 84, Page 174, Session Laws of

1935.

SUMMARY OF BRIEF

The errors assigned by appellant and discussed

in its brief, relate, either directly or indirectly, to the

ruling of the court in overruling appellant's demurrer

to the portion of appellee's answer above quoted. The

correctness of the court's ruling depends on two

things: (1) is the title to the act above quoted, refer-

ring solely to the payment of compensation to ^'injured

workmen and their dependents", sufficiently broad

to permit the inclusion, in the act, of a provision re-

quiring the payment of compensation to the territory

;

(2) is the provision in the act requiring the payment

of compensation to the territory valid. These points

will be taken up in their order.

ARGUMENT

SUFFICIENCY OF TITLE

The question to be considered is not so much
whether the title is sufficient to serve as a title to

an act, although that point is not free from doubt,

but whether the title is broad enough to embrace the

legislation enacted under it.
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The Organic Act provides:

''No law shall embrace more than one sub-
ject, which shall be expressed in the title/'

Compiled Laws of Alaska 1933, p. 168, Sec-
tion 474.

The title to the act under consideration is: "An
Act to amend Sections 2161, 2162, and 2172, Compiled

Laws of Alaska 1933, relating to the payment of com-

pensation to injured workmen, etc/'

The provisions of the sections referred to in the

title relate solely to the payment of compensation to

injured workmen and their dependents. No mention

is made of payment of compensation to the Territory.

The portions of the act objected to, deal with the

payment of compensation to the Territory. The

question presented is, is the title broad enough to

embrace such legislation?

If the phrase, ''relating to the payment of com-

pensation to injured workmen, etc.'' modifies the

proceeding words and numerals relating to the section

to be amended, it is merely descriptive of these sec-

tions, if it be treated as a substantive part of the title

itself, so as to indicate what the act relates to, it

serves as the title itself without regard to the sections

to be amended.

In either case, the words, "payment of compen-

sation to injured workmen," place a definite limitation
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on what may be included in the Act. These words

exclude the payment of compensation to the Territory.

The effect of attempting to write into a statute what

the title thus excludes, is to render the statute void

to that extent.

Judge Cooley, after reviewing the decisions upon

the subjects, says:

"As the legislature may make the title to an act

as restrictive as they please, it is obvious that they
may sometimes so frame it as to preclude many
matters being included in the act which might
with entire propriety have been embraced in on
enactm^ent with the matters indicated in the title,

but which must now be excluded because the

title has been made unnecessarily restrictive. The
courts cannot enlarge the scope of the title; they
are vested with no dispensing power ; the consti-

tution has made the title the conclusive index to

the legislative intent as to what shall have opera-
tion; it is no answer to say that the title might
have been made more comprehensive, if in fact

the legislature have not seen fit to make it so.''

Cooley's Constitutional Limitations, 177 et

seq.. Fourth Edition.

Ruling Case Law, summarizes the law on the

subject as follows:

"Since these provisions are mandatory, a
statute which does not comply with them must
be void either in whole or in part. So much of
the subject of a statute as is not expressed in the
title, or is not germane to the subject expressed
in the title, is invalid. In other words, where
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an act is broader than its title it can only be
operative as to that part of it which is indicated
by its title; for the title of an act defines its

scope and it can contain no valid provision beyond
the range of the subject or object there stated."

25 Ruling Case Law 840.

It is hardly necessary to say that the term ^*etc."

adds nothing to the title, for if it did, it would destroy

the effect of the Constitutional provisions. Referring

to the phrase, "and for other purposes'^ which is the

equivalent of ''etc.''. Judge Cooley says:

''One thing, however, is very plain ; that the

use of the words 'other purposes,' which has here-

tofore been so common in the title of acts, with
a view to cover any and every thing, whether
connected with the main purpose indicated by the

title or not, can no longer be of any avail where
these provisions exist. As was said by the

Supreme Court of New York in a case where
these words had been made use of in the title to

a local bill : "The words 'for other purposes' must
be laid out of consideration. They express noth-

ing, and amount to nothing as a compliance
with this constitutional requirement. Nothing
which the act could not embrace without them
can be brought in by their aid."

Cooley's Constitutional Limitions 177,

Fourth Edition.

The learned trial judge has written an exception-

ally able opinion in this case, where this point is so

well considered in the light of the authorities that it
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is not necessary to inquire into it further in this

brief.

See Opinion, Printed Record 24 et seq.

VALIDITY OF PROVISIONS REQUIRING
PAYMENT TO TERRITORY AS DE-
TERMINED BY CONSTITUTION

AND ORGANIC ACT.

The Territorial statute under discussion pro-

vides: that when a deceased employee is unmarried

and leaves no children nor father nor mother, the

employer ^^shall pay to the Territory the sum of Four

Thousand ($4,000.00) Dollars, to be covered into the

Territorial Treasury and credited to the current appro-

priation for allowance to aged residents.'' This pre-

sents the simple question, can industrial accidents be

made a source of territorial revenue? The amount

demanded is not compensation, for the Territory is

not an employee nor the dependent of an employee.

Then, what is it? It is simply an exaction made for

the purpose of meeting the expense of government.

It is covered into the Territorial treasury and credited

to the current appropriation for allowance to aged

residents. The care of aged residents is one of the

ordinary duties of government. It is, no doubt, a

worthy object, but it has nothing to do with work-

men's compensation. Such an exaction is either a

tax or a taking of property without justification or

excuse.
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As a tax it cannot stand, because there is not

even an attempt to comply with the provisions of the

Organic Act relating to taxation. The Organic Act
provides

:

u H: ^^ ^^ ^jj taxes shall be uniform upon the
same class of subjects and shall be levied and
collected under general laws, and the assessments
shall be according to the actual value thereof.

No tax shall be levied for territorial purposes in

excess of one per centum upon the assessed valua-
tion of the property therein in any one year ''" * *''

See Compiled Laws of Alaska 1933, page
170.

It requires no argument to show that this tax,

if this exaction be regarded as a tax, does not comply

with these provisions. But it is urged by counsel for

the territory that license taxes need not comply with

these provisions. It has been uniformly held that

license fees exacted under the police power in connec-

tion with regulation, need not comply with the pro-

visions relating to taxation for the reason that they

are not taxes. But these license fees must not exceed

the cost of regulation. There are also some decisions

which, at least, seem to hold that license taxes need

not comply with constitutional provisions relating to

taxation; but a consideration of these decisions will

disclose that they lose sight of the distinction between

license fees exacted under the police power, where the

purpose is regulation, and exactions made under the

taxing power, where the purpose is revenue. This
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results in protecting idle property against unjust and

excessive taxation and in leaving industry v^ithout

any such protection. These decisions, when so inter-

preted, lead to the conclusion that the framers of our

state and territorial constitutions had queer notions

with respect to when protection against unjust and

excessive taxes is most needed to promote the public

good. However, the question does not arise here.

The statute under discussion makes no attempt at

regulation and it makes no provision for a license of

any kind. Nor was it the intention of the legislature

to levy a tax under this act. If this were a tax,

industrial accidents would be the subjects of taxa-

tion ; it would be a tax levied against those who would

be unfortunate enough to have such accidents. It

leads to ridiculous conclusions to say that industrial

accidents are things of value that can be taxed or to

say that the unfortunate should be placed in a special

class with a view of placing upon them the special

burden of a special tax. The Supreme Court of Cali-

fornia passed upon this precise question in the case of

Yosemite Lumber Company vs. Industrial Ace. Com.

204 Pac. 226. In that case the court had before it a

section of the California Compensation Act which re-

quired the payment of $350.00 to the state treasury

in cases where there were no dependents. The statute

differed from the Alaska statute with respect to the

use to which the money was to be put, but it was
identical in so far as the point now under discussion

is concerned. It was held invalid for other reasons,



12

but the question of whether it was a tax was fully-

considered. Upon this point the court state their

conclusions thus:

^^We are of the opinion that the language of

the section gives no warrant for the conclusion
that it was intended to provide for taxation of

any kind/'

Yosemite Lumber Company vs. Industrial
Ace. Com. 204 Pac. 226.

True, the legislature also has the right to impose

penalties, but the imposition of a penalty presupposes

the infliction of a wrong. If the compensation act

dealt only with injuries resulting from negligence,

the case might be somewhat different; but the act

does not consider the question of negligence—it deals

with accidents as resulting from misfortune. To

make misfortune the basis of a penalty would be as

shocking as it would be novel. This point, however,

was definitely disposed of by the Supreme Court in

the case of:

Alaska Packers Assn, vs. Industrial Ace,
Com,, 55 Sup. Ct. 518—294 U. S. 532.

In this case it was said

:

^^the liability under Workmen's Compensa-
tion Act is not for a tort. It is imposed as an
accident of the employment relationship as a
cost to be borne by the business enterprise, rather
than as an attempt to extend redress for the

wrongful act of the employer."
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If the exaction made under the statute is not a tax

and is not a penalty, what is it? It can be nothing

less than an attempt to divert into the territorial

treasury moneys which if paid at all should be paid

to injured workmen—to compel the payment into the

territorial treasury of money to which the territory has

no right, either legal or moral. Do the Fifth and

Fourteenth Amendments permit this? If so, on what

theory? Counsel for appellant maintains that it can

be done under the police power. If so, the taxing

power is unnecessary and the Fifth Amendment con-

tains nothing but empty words. To say that to take

four thousand dollars from an employer who has an

accident that involves neither wrong nor fault, is to

promote the public health, public morals, or public

safety, would be to make a statement that does not

conform to reason. Yet, every exercise of the police

power must be reasonable. No, the police power can-

not justify this exaction. It is simply an exaction

made in violation of the provisions of the Fifth

Amendment and in violation of every principle of

natural justice. Under the police power, the law-

making body may regulate industry for the benefit of

those engaged in it, but it cannot take from industry

what belongs to it and apply what is so taken to the

use of the state. The theory upon which the Alaska

Compensation Act as originally enacted, rests, is fully
explained by this court in the case of :

Johnson vs. Kennecott Copper Corp. 248
Fed. 407.
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The importance of this case, as it affects the case at

bar, lies in the fact that the theory upon which the law

was held constitutional is such as to exclude the idea

that compensation could be paid to anyone other than

the injured employee or his dependents, and especially

to exclude the idea that the Territory could be made a

beneficiary under the act.

The Court bases its opinion upon language em-

ployed by the Supreme Court of New York which is

quoted with approval and reads as follows:

"Of course, we cannot ignore the question

whether the new arrangement is arbitrary and
unreasonable, from the standpoint of natural
justice. Respecting this, it is important to be
observed that the act applies only to disabling

or fatal injuries received in the course of hazard-
ous employment in gainful occupation. Reduced
to its elements, the situation to be dealt with is

this : Employer and employee, by mutual consent,

engage in a common operation intended to be
advantageous to both; the employee is to con-

tribute his personal services, and for these is to

receive wages, and ordinarily nothing more; the

employer is to furnish plant, facilities, organiza-

tion, capital, credit, is to control and manage
the operation, paying the wages and other ex-

penses, disposing of the product at such prices

as he can obtain, taking all the profits, if any
there be, and of necessity bearing the entire

losses. In the nature of things, there is more or

less of a probability that the employee may lose

his life through some accidental injury arising

out of the employment, leaving his widow or

children deprived of their natural support; or

that he may sustain an injury not mortal, but
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resulting in his total or partial disablement,

temporary or permanent, with corresponding im-
pairment of earning capacity. The physical suf-

fering must be borne by the employee alone; the

laws of nature prevent this from being evaded
or shifted to another, and the statute makes no
attempt to afford an equivalent in compensation.
But, besides, there is the loss of earning power;
a loss of that which stands to the employee as

his capital in trade. This is a loss arising out
of the business, and, however it may be charged
up, is an expense of the operation, as truly as

the cost of repairing broken machinery or any
other expense that ordinarily is paid by the em-
ployer. Who is to bear the charge? It is plain

that, on grounds of natural justice, it is not
unreasonable for the state, while relieving the

employer from responsibility for damages meas-
ured by common-law standards and payable in

cases where he or those for whose conduct is he
answerable are found to be at fault, to require

him to contribute a reasonable amount, and ac-

cording to a reasonable and definite scale, by
way of compensation for the loss of earning
power incurred in the common enterprise, ir-

respective of the question of negligence, instead

of leaving the entire loss to rest where it may
chance to fall—that is, upon the injured em-
ployee or his dependents. Nor can it be deemed
arbitrary and unreasonable, from the standpoint
of the employee's interest, to supplant a system
under which he assumed the entire risk of injury
in ordinary cases, and in others had a right to

recover an amount more or less speculative upon
proving facts of negligence that often were dif-

ficult to prove, and substitute a system under
which in all ordinary cases of accidental injury
he is sure of a definite and easily ascertained
compensation, not being obliged to assume the
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entire loss in any case, but in all cases assuming
any loss beyond the prescribed scale."

In some states the law provides that, where there

are no dependents, a fixed sum shall be paid into a

fund to be used for the purpose of rehabilitating

injured workmen or for some other like purpose.

Such laws are within the scope of the compensation

act and their enactment is a proper exercise of the

police power, because the money goes to the injured

workmen. But those cases bear no analogy to the

Alaska Act, under which the money collected is used

to defray the ordinary expenses of government. The

decisions in the cases upholding these laws are in-

structive in that they are made to rest upon the fact

that the exaction is made solely for the benefit of

injured workmen. Thus in the case of:

Sheekan vs. Sheehan, 44 Sup. Ct. Rep. 548,

s.c. 265 U.S. 371,

in upholding a New York law requiring the payment

of $500.00 by an employer, in cases where there are

no dependents, into a fund to be used for rehabilita-

tion and as additional compensation, the Supreme

Court uses this language

:

''The substance of these two provisions is

that when an injury causes the death of an
employee leaving no beneficiaries, the employer
or other insurance carrier shall pay the State

Treasurer the sum of $500 for each of two
special funds: one to be used in paying addi-

tional compensation to employees incurring perm-
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anent total disability after permanent partial

disabilities; and the other, in the vocational edu-
cation of employees so injured as to need rehabili-

tation. The use of such special funds for such
purposes is an additional compensation to the

employees thus injured, over and above that pre-

scribed as the payments to be made by their

immediate employers. Such additional compen-
sation is neither unjust nor unreasonable. Thus,
an employee who, having lost one hand in a
previous accident, thereafter loses the second
hand, is, obviously, not adequately compensated
by the provision requiring his employer to make
payment for the loss of the second hand, inde-

pendently considered; the total incapacity finally

resulting from the loss of both hands working
much more than double the injury resulting from
the loss of each separate hand considered by it-

self. In such a case, however, as in the case of
an injury requiring vocational rehabilitation, it

is the theory of the law that such additional com-
pensation to the injured employee should not be
required of the particular employer in whose
service the injury occurred, but should be pro-
vided out of general funds created by payments
required of all employers when injuries resulting
in the death of their own employees leaving no
beneficiaries, do not otherwise create any liability

under the Compensation Law.''

The Longshoreman's Compensation Act and the

other acts providing for the payment of compensation

where there are no dependents, in so far as they have

been held good by the courts, all belong to this class.

No court, it is believed, has sustained an act under

which the money paid in is used for any purpose not

directly connected with the care or rehabilitation of
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injured workmen. The distinction in legal effect

between cases where the money collected is used for

the exclusive benefit of injured workmen, and cases

where it is otherwise employed, as is the case of the

Alaska statute, is clearly pointed out by the Su-

preme Court of Arizona.

Home Ace. Ins. Co. vs. Industrial Commis-
sion 269 Pac. 501.

In this case the Supreme Court of Arizona had

before it a statute which provided for the payment of

compensation in those cases where there were no

dependents, of a fixed sum to the state, to be placed

in a fund to be used for the rehabilitation of those

disabled in industry or otherwise.

The Court held that the legislature could, under

the police power, enact legislation to provide com-

pensation for those disabled in industry, and following

the Supreme Court it was held that this included

rehabilitation, and to the extent that the fund was

to be used for rehabilitation of those disabled in

industry it was held valid.

But the statute was broader—it provided for the

rehabilitation of those disabled in "industry or other-

wise'', and the court held that the power of the legisla-

ture, under the police power, to provide for the

rehabilitation of disabled persons, was limited to those

disabled in industry, and the added words ''or other-

wise,'' should be stricken from the statute in order to

make it valid.
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In passing upon this point it is said

:

^Tetitioners base their contention that this

provision is arbitrary and discriminatory upon
another ground, namely, the fact that it pro-

vides that the fund paid may be used for the

vocational rehabilitation, not only of those dis-

abled in industry but of those disabled otherwise
than in industry as well. It is true the wording
is ^to provide for the promotion of vocational

rehabilitation of persons disabled in industry or

otherwise, and their return to safe employment,'
and if this language be given full effect it would
entitle one disabled otherwise than in industry
to receive the benefits of the fund thus created,

the same as it would one disabled in industry.

But since the theory of Workmen's Compensation
Laws is that industry should bear the burden
of its own accidents, it is clear that employers
alone cannot be required to contribute to the
vocational rehabilitation of those injured other-

wise than in industry, and hence it follows that,

in so far as this provision authorizes persons
disabled otherwise than in industry to enjoy its

benefits, it is invalid."

The Supreme Court of New Jersey also held

invalid an act which was in most respects like the

Alaska Act.

Bryant vs, Lindsey, 110 Atl. 823.

After reviewing the statutes of the states, it is

said:

*^It will therefore be seen that the legisla-

tion in question amounts to this: That whereas,
under the Workmen's Compensation Act, the lia-

bility of an employer in the case of an employee
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leaving no dependents was limited to 'expenses

of last sickness and burial, the cost of burial,

however, not to exceed $100', (see RL. 1913, p.

306), the amended act now under consideration

requires the employer to pay in addition to this

the sum of $400 not for any expense connected
with the injury, the sickness, or the burial of the

deceased employee, but to the state commissioner
of labor as a functionary designated to receive the

money and to apply it as part of a fund to pay
the expenses of conducting the state labor bureau,
another state agency. It is true that the state

labor bureau is an agency expressly devoted to

the investigation and settlement of questions

arising under the Workmen's Compensation Act,

but, for that matter, so is the court of common
pleas, at least in part, and the infirmity of this

legislation, which is strongly urged upon us by
the defendant's counsel, will appear somewhat
more plainly if we consider that the act might
as well have prescribed that the $400 should in

each case be turned into the state or county
treasury, to be used in helping to defray the

salaries of the various judges of the courts of

common pleas. It seems quite obvious that this

is nothing more nor less than a tax imposed for

the purpose of supporting the expense of a state

agency."

After holding that it cannot stand as a tax,

it is said

:

'Trom another standpoint the act seems
to be simply a taking of the property of this

class of employers without any compensation

therefor."

If the contention of counsel for appellant that the

mere acceptance of the compensation act results in a
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contract to pay compensation to the territory were

sound, the act would be open to the objection that it

violates the Fifth Amendment in a manner not re-

ferred to in the decisions above mentioned. It would

result in an unlawful interference with the right of

contract.

Now, the legislature had a perfect right to pro-

vide that a law providing for the payment of com-

pensation to employees should become a part of the

contract of hire, and to provide for the manner in

which such contract should be construed; but the

legislature had no right to provide that whenever a

contract of hire is made it shall be held to include a

contract to pay compensation to the Territory. To

enact the latter provision is to place an unlawful

restriction upon the liberty to contract. That em-

ployers and employees have a fundamental right to

make a contract of hire which is protected by the due

process, clause of the Constitution is no longer open

to question, and it follows that as a part of such con-

tract they have a right to provide for the compensation

that is to be paid the employee, both for services

rendered and injuries received, subject only to a valid

exercise of the police power by the state.

In the light of this, it must be clear that if the

Legislature provides that a contract of hire cannot

be made for the payment of wages and of compensa-

tion to the employee in case of injury unless such

contract also embodies a provision for the payment
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of a rake-off to the Territory in certain cases, it is

a restriction upon the liberty to contract that violates

the provisions of the due process clause. If to say to

an employer and employee that they shall not enter

into a contract of employment unless they agree to

pay to the Territory a given amount is not to inter-

fere with the liberty to make contracts, it is difficult

to conceive of how such interference could arise. If

this section of the statute were so construed as to

have this effect, the act, as a whole, would certainly

put the employer and employee in a strange predica-

ment. The act provides that if the employer rejects

it he shall lose his common law defenses, and that if

the employee rejects it he shall lose much that per-

tains to his common law right of action. These

provisions were inserted with a view of inducing both

employer and employee to accept the act. Some courts

have held that these provisions were an interference

with the liberty to contract; others have held that they

were not because these common law defenses and

common law rights of action were not fundamental

in their nature and were such that the legislature

had a right to change or abolish them. But if seeking

to bring the employer and employee under the Com-

pensation Act by a resort to this more or less dubious

method, our legislature, if the act were construed

as contended for, would go much further. It would

say to the employer and employee: You cannot come

under the Compensation Act unless it is agreed that

you also pay a stipulated sum to the Territory. In
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other words the legislature would say: If you don't

come under the Compensation Act you will lose your

defenses and your rights of action, but if you do come

under the Compensation Act you will be compelled to

pay a rake-off to the Territory—you lose if you do,

and you lose if you don't. And to say that because the

the parties entered into this contract, notwithstanding

this provision of the statute, they have waived the

right to raise the constitutionality of the exaction,

would lead to ridiculous conclusions—it would be

equivalent to saying that a party cannot enter into

a lawful contract without yielding to an unlawful

demand made by the state, and that if the state makes

such unlawful demand its right to do so cannot be

questioned. Of course, if the parties do not enter into

the contract because of the unlawful restriction placed

upon their right to do so by the state, the right of the

state to place the unlawful restriction upon this right

cannot be questioned for there is no one to present the

matter to the court. And if one making the contract in

spite of the unlawful restrictions sought to be imposed

cannot question the unlawfulness of the restriction for

the simple reason that he made the contract, the unlaw-

fulness of the restriction cannot be questioned by any-

one at any time. This is especially true in view of

the fact that no suit can be brought in equity to test

the validity of the provision before the contract is

executed in a case such as this—equity would have

no jurisdiction. None of the grounds upon which the

jurisdiction of equity must rest, in a case where a suit
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is brought to determine the validity of a law in ad-

vance, would exist. No irremediable injury could be

shown and the remedy at law would be adequate.

Either this provision of the Compensation Act must

be held void as an unlawful interference with the

liberty of contract, or it must be so construed that

payment of compensation to the Territory is not

included within the terms of the contract to which it

relates. Nor does the fact that the law is elective

change the situation. In practice the Act is compul-

sory. Under the weight of authority, the legislature

had a right to make it so. But having made it com-

pulsory, it had no right to go further and impose an

unlawful restriction upon the making of the contract

which the act embodied.

But the acceptance of the act does not have the

effect of creating a contract under which the employer

agrees to pay compensation to the Territory. The act

itself provides just what the contract created consists

of. It goes without saying that if the legislature has

the power to say that acceptance shall result in a

contract, it also has the power to say what that con-

tract shall be.

The Compensation Act provides in part as fol-

lows:

''Every such employer shall be conclusively

presumed to have elected to pay compensation to

employees for injuries sustained arising out of

and in the course of the employment according

to the provisions of this Acf
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Section 2196, Compiled Laws of Alaska,
1933.

The principal effect of this provision, which was

not amended by the amending Act, taken in connection

with the remaining provisions of the statute, is to

prescribe a rule by which it may be determined

whether the employer and employee have accepted

or rejected the act. But this is not the only effect that

the provision has. If this provision had not been

enacted, there might be room for saying that the em-

ployer had accepted whatever the act might contain;

but the enactment of this provision places a limitation

upon the effect that such acceptance shall have. The

provision provides: ^^Such employer shall be con-

clusively presumed to have elected to pay compensa-

tion to employees, etc.'' Under this provision the

employer is conclusively presumed to have elected to

pay compensation to employees, not to the Territory

or persons other than employees. The situation is

exactly like that which arose in California under a

Constitutional provision which authorized the legisla-

ture to pass a compensation act under which the em-

ployer would be liable for the payment of compensa-

tion to employees. The legislature passed two separate

acts under which the employer was compelled to con-

tribute to a fund from which compensation was paid

not only to his own employees, but also to the em-

ployees of others in the same line of business. In

each case the Court held the act unconstitutional on

the ground that the constitutional grant of power to the
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legislature to compel payment of compensation by the

employer for injuries to his employees, limited the

power of the legislature to the enactment of laws

under which the employer was made liable for com-

pensation to his own employees, and held that this

was so even though the legislature might have had the

power, under the police power, to pass the act inde-

pent of a constitutional provision.

Thus in the case of

:

Yosemite Lumber Company vs. Ind. Ace.
Com. 204 Pac. 226,

already quoted from, it is said

:

'The next phrase of the new section empow-
ers the legislature 'in that behalf to create and
enforce a liability on the party of any and all

persons to compensate any and all of their work-
men for injury or disability and their dependents
for death incurred or sustained by the said work-
men in the course of their employment.' This
does not authorize the creation of a liability on
the part of any person to compensate the work-
men of other persons, nor the dependents of

workmen of other persons. The phrase 'their

workmen' necessarily confines the persons to be
compensated to workmen who are in the employ
of the person who is made liable."

So, also in the case of:

People vs. Standard Oil Company, 23 Pac.

(2nd) 86,

the California court held a subsequent act of the legis-

lature, which provided for a fund from which em-
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ployees other than those of the contributing employer

were paid, void. In this case the California decisions

are exhaustively reviewed. It is based upon the theory

that where the Constitution expressly mentions em-

ployers and employees, all others are excluded. Thus

quoting from an earlier decision, it is said

:

*The section mentions and describes but one
kind of liability : The liability of ^any or all per-

sons' to compensate 'any or all of their work-
men.' This is in effect a provision for any person
to compensate his workmen, which is but another
form of saying that any employer shall compen-
sate his employee, for an injury arising out of
the employment, or the dependents of such em-
ployee, if the injury causes death to him. The
language of neither one of these parts of the
section shows or expresses an intent to add an-
other liability to that expressly stated. In these
circumstances the maxim, 'expressio uniuSy est

exclusio alterius/ is applicable, and the mean-
ing to be inferred is that only which is explicitly

stated.''

And again on page 90, it is said:

'The language referred to contains no con-
cession that such a fund might be created by
increasing the liability of an employer from one
in relation to his own employees in case of injury,
to one involving the providing of compensation
in whole or in part for the employees of others."

The doctrine in this case was re-affirmed by the

Supreme Court of California in the case of

:

People vs. Borne, 30 Pac. (2nd) 590.
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If, then, the doctrine that the express mention of

one thing excludes all others, is of such force as to

place a limitation upon a grant of power in a Consti-

tution to the effect that authority to exact compensa-

tion from an employer, to pay for injuries to his

employees, excludes the power to compel payment to a

fund out of which employees other than his own are

paid, it certainly excludes payment to the Territory

under the acceptance of an act which provides for pay-

ment to employees.

The Alaska Compensation Law also includes the

following provision

:

''Where the employer an^ employee have
not given notice of an election to reject the terms
of this Act, this Act shall constitute a part of

every contract of hire, express or implied, and
the same shall be construed as an agreement on
the part of the employer to pay, and on the part
of the employee to accept compensation in the

manner as by this act provided for all personal
injuries sustained, arising out of and in the

course of employment."

Compiled Laws of Alaska, 1933, p. 448, Sec.

2195.

It will be noted that according to the provisions

of this section the terms of the act, ''shall constitute a

part of every contract of hire." But the Territory and

the defendant never entered into a contract of hire.

It is further provided that the contract shall be

construed as "an agreement on the part of the em-
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ployer to pay, and on the part of the employee to

accept compensation/^ But the defendant did not

employ the Territory, and the Territory was never an

employee of the defendant. This makes the employee

and the employer parties to the contract—not the Ter-

ritory. It limits the contract to one between the

employer and the employee.

The section further provides that the agreement

is to pay and accept compensation ^^for all personal

injuries sustained, arising out of and in the course of

employment.'' The Territory never sustained an

injury, and it never was employed by the defendant,

so that it could sustain no injury arising out of the

course of employment.

While the language of the section is such as to

exclude the Territory from participation in the bene-

fits provided for by the Act, the legal effect would

not have been very different even though the section

had mentioned the Territory as one to receive benefits

under the proposed contract. In that case there would

have been no consideration passing from the Terri-

tory. True, where parties upon a sufficient considera-

tion make a contract for the express benefit of a third

party, it is not necessary that an additional considera-

tion pass from the third party, but that rule applies

only where the contract is expressly made for the

benefit of the third party and where the contracting

parties intended it to be for the benefit of the third

party. In this case the Territory, by a legislative act.
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would inject itself into the contract—it would declare

itself a beneficiary without yielding up anything in

the way of consideration. The Territory would in

effect say through its legislature, ''No one shall en-

gage in a business in which others are employed,

unless he agrees in advance to pay the Territory a

fixed amount in certain cases if such others are

injured." The Territory would yield nothing; it

would merely force an employer to pay the Territory

something as a condition imposed upon him il he

employed workers under the Compensation Act. In

such case the contract would not be between the em-

ployer and the employee for the benefit of the Terri-

tory, but a contract between the Territory and the

employer, and it would have to be supported by a

consideration—a thing which would be wholly lack-

ing. True, the Territory may, in the exercise of the

taxing power, make exactions without any special

consideration, but such exactions do not rest upon a

contract but upon the exercise of one of the inherent

powers of government—the taxing power. And when

the taxing power is exercised it must be exercised in

due subordination to the Constitutional provisions by

which it is limited. It is also true that the Territory

could impose a penalty—but a penalty presupposes a

wrong. This exaction is not imposed as a penalty,

nor could it be, because there is no pretention that it

is based upon any wrong. The exaction must stand

or fall as an exaction made from industry in connec-

tion with the payment of compensation. The right to
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exact compensation exists, not under the taxing power

but under the police power. It is now generally con-

ceded that under the police power the State has a

right to regulate industry for the protection of in-

dustry and those engaged in it; and that in the

exercise of this right the state may require the pay-

ment of compensation, in the case of industrial acci-

dents to all those who are affected by the results of

such accidents—that is to say, to all those who rely

upon the earning power of the injured person for a

livelihood. This includes not only the injured person,

but his dependents as well ; but beyond this the state's

power of regulation under the police power does not

go. True, it may require payment to the State for

the benefit of those in industry and their dependents,

but in such case the state is only an agency employed

to bring the benefits home to the injured party and

his dependents—the state is in no sense a beneficiary.

The right of the state to provide for compensation of

injured employees is analogous to the right to pre-

scribe minimum wages and maximum hours. For a

long time this right was doubted, but it is now held

to exist under the police power. However, when the

state goes beyond this power of regulation, as thus

circumscribed, and makes exactions not for the benefit

of injured employees or their dependents, but for its

own benefit, as when it requires payment into a fund

for old-age pensions, the payment of which falls upon

the state as an ordinary burden imposed upon govern-

ment, one which has nothing to do with injured em-
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ployees or their dependents, the exaction amounts to

nothing less than a taking of private property without

compensation and without due process of law. The

terms of the statute are such that the demand is not

made either under the taxing power or the police

power. The exaction is not imposed as a tax, it is

not imposed as a penalty, it is not imposed as com-

pensation to injured workmen or their dependents

—

it is simply imposed as a rake-off that the Territory

demands from all those engaged in playing the game

of industry.

But even if the act were so construed as to make

the territory a beneficiary under the contract, it

would have no right to sue upon it.

When the original act containing the section now

under consideration was adopted it contained no pro-

vision for the payment of compensation to the Terri-

tory—therein lies the reason why the legislature did

not include the Territory within the terms of the

proposed contract referred to in this section. And

when the amendatory act was adopted, providing for

the payment of compensation to the Territory, the

section relating to the terms of the proposed contract

was not amended so as to include the Territory. All

this is decisive of the point now being considered. It

is only because of a desire to put the whole matter

before the Court, in its various aspects, that the mat-

ter is further pursued. The terms of the proposed

contract referred to in this section are such as to
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exclude the Territory from its provisions; but if they

were otherwise the situation in law would not be very

different. Even if the employer and the employee

were to make a contract of hire which should contain

a provision under which the employer agreed to pay

compensation to the Territory in enumerated cases,

the Territory would merely occupy the position of a

third party that was to receive an incidental benefit

under the contract which had for its main object the

hiring of the employee, and the Territory, as such

third party, would be a stranger not only to the con-

tract but also to the consideration. In such cases the

third party cannot bring an action in his own name

unless expressly authorized to do so by an express pro-

vision. There would be no privity of contract between

the Territory and the employer, and under the com-

mon-law, as the same is in force by statute in Alaska,

and as the same is construed by the Supreme Court

of the United States, privity of contract is necessary

before an action can be maintained. The common-law

is in force in Alaska by statute, and there is no express

statute permitting a third party, for whose benefit

a contract is made, to bring suit upon it. Section 3378

provides that actions must be brought in the name of

the real party in interest, except as otherwise provided

in Section 3380. Section 3380 provides, among other

things

:

^^Section 3380. Executor or trustee may
sue without the person beneficially interested.

An executor or administrator, a trustee of an
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express trust, or a person expressly authorized
by statute, may sue without joining with him
the person for whose benefit the action is prose-

cuted. A person with whom, or in whose name
a contract is made for the benefit of another, is

a trustee of an express trust within the meaning
of this section.''

See Compiled Laws of Alaska, 1933, Sec.

3380.

The concluding sentence of the foregoing section

contains an express recognition of the common-law
rule that where a contract is made for the benefit of

a third party the action must be brought by one of the

contracting parties; and to so provide is to recognize

the common-law rule that the action cannot be brought

by the third party. In short, the statutes not only

fail to provide that a third party can sue, but they in

effect provide that he cannot sue. The law upon this

point is firmly established by the decisions.

National Bank vs. Grand Lodge, 98 U. S.

124.

In this case it is said

:

"Yfe do not propose to enter at large upon
a consideration of the inquiry how far privity of

contract between the plaintiff and defendant is

necessary to the maintenance of an action of

assumpsit. The subject has been much debated
and the decisions are not all reconcilable. No
doubt the general rule is that a privity must
exist.''

Willard vs. Wood, 135 U.S. 309-10 Sup. Ct.

Rep. 831.



35

In this case the question arose whether a third party,

for whose benefit a contract was made, could main-

tain an action on it. The action arose in New York

where by statute and decisions of the courts the action

could be maintained; but it was brought in the

District of Columbia, and it was held that by the laws

as declared by the Supreme Court and prevailing in

the District of Columbia, the action could not be main-

tained. In passing upon this point Mr. Justice Gray,

speaking for the Court, says

:

''If the agreement of the grantee is con-
sidered as under seal, by reason of the deed being
sealed by the grantor, it falls within the settled

rule of common law, in force in the District of
Columbia, that no one can maintain an action
at law on a contract under seal to which he is

not a party.

'If the agreement of the grantee is con-
sidered as in the nature of assumpsit, implied
from his acceptance of the deed, still, being
made with the grantor only for his benefit, upon
a consideration moving from him alone, there
being no privity of contract between the grantee
and the mortgagee; and the latter not having
known of or assented to the agreement at the
time it was made, nor having since done or
omitted any act on the faith of it, it follows that,

by the law as declared by this Court, and prevail-
ing in the District of Columbia, the mortgagee
cannot maintain an action at law against the
grantee.''

This case is especially applicable, for in Alaska,

under Section 3271 Comp. Laws 1933, as in the Dis-
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trict of Columbia, the common-law is in force ; and no

consideration passed from the Territory, nor did the

Territory do any thing upon the faith of the contract.

These decisions clearly point out that in a case

such as this, where there is an absolute lack of privity,

a third party who is to receive a benefit under a

contract cannot maintain an action at the common-

law, which is in force in Alaska. But even if these

decisions had not been rendered, the existence of the

rule that there must be privity of contract in order to

maintain an action at common-law would be estab-

lished by the fact that in many if not most of the

states special acts have been adopted permitting a

third party to sue in such cases. But even where such

statutes exist, a third party for whose benefit a con-

tract is made cannot sue in every case, and would not

be able to sue under the facts as they exist in this

case.

Constable vs. National Steamship Co., Vol.

14 Sup. Ct. Rep. 1062 s.c. 154 U. S. 50.

Nor is it so certain that the act under considera-

tion is in fact an amendatory act. If it is an inde-

pendent act the matters last above discussed do not

arise, for it contains in itself no provisions relating

to the creation of any contract. The title to the act,

already quoted, provides that it amend certain sections

of the Compiled Laws of Alaska. Now, the question

is are what is known as the Compiled Laws of Alaska,

laws of Alaska at all? Surely, the legislature, under
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the provisions of the Organic Act relating to what the

title shall contain, could not adopt this whole book

full of laws as the law of Alaska. Nor did it attempt

to do so. All the legislature did upon the subject is

embodied in an act of the legislature adopted in 1935.

Session Laws of 1935, Page 37.

This act, referring to the compilation, provides

:

"Be and the same is hereby declared to be
prima-facie a compilation of all the statute law
of Alaska. It shall be valid and sufficient to

refer to or cite any of said Compiled Laws by
the following words, towit: Compiled Laws of

Alaska, 1933.^'

Nowhere is it provided that these Compiled Laws

shall be received in evidence, or that they shall be

evidence of what the law is. The most that is said for

them is that they shall be prima-facie a compilation

of all the statute law of Alaska. To say that a thing

is prima-facie something is to say that it may or may
not be that something. To say that a section, which

may or may not be the law of Alaska, is amended, is

to supply but very little information upon the question

of what law of Alaska is to be amended, or whether

the thing to be amended is the law of Alaska at all.

To say what is prima-facie the law of Alaska to be

amended, is equivalent to saying that the thing to be

amended may be the law or it may be something else.

Now what we are trying to find out is whether the

Alaska act can be treated as an amendatory act, or
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whether it must stand as an original act and it would

seem certain that so indefinite and uncertain a refer-

ence to the law to be amended is not sufficient—if

not, then the law before the court must be considered

as an original act, and if so considered the question

of acceptance does not arise, for it contains no pro-

vision relating to acceptance.

CONCLUSION

The title to the act under consideration, which

relates solely to the payment of compensation to

injured workmen and their dependents, cannot be

made to include the payment of compensation to the

Territory; and to the extent that the act provides for

payment of compensation to the Territory, it is void.

The correctness of this conclusion stands out most

forceably in the light of the contention of counsel for

the appellant that the acceptance of the Compensation

Act carries with it the acceptance of all subsequent

amendatory acts. Surely, if this be law, the title to

the amendatory act should be such as to give the

employer notice of what the amendatory act contains.

True, in this case this situation does not arise, for

the Compensation Act itself clearly limits the effect of

acceptance and of the resulting contract, to payment

of compensation to injured workmen and their depend-

ents ; but these provisions could themselves be amended
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so as to make the rule contended for by counsel ap-

plicable. And since rules of law must be such that

they can be general in their application, the point

presents itself for consideration in this case.

It also seems clear that industrial accidents can-

not be made a source of territorial or state revenue.

If this could be done, all Compensation Acts would

soon degenerate into mere revenue measures. This

would be especially true in times like these, when all

governmental units are constantly on the lookout for

new sources of revenue. These compensation acts

have been of great benefit to both employer and

employee; and by encouraging industry they have

helped everyone. If the state or territory can appro-

priate to its own use compensation in one case, it can

do this in all cases. The result can be easily forseen.

If employers can be prevented from raising this ques-

tion on this or that technical ground, the illegal prac-

tice will continue on some pretext or other. Surely,

this case presents a question of the highest importance

to the public in general and to industry in particular.

It is true that the courts are not concerned with the

wisdom that underlies legislation, but the courts have

the right to apply to all legislation the principles

embodied in the Organic Law. These principles were

designed to promote the public good, and it is going

too far to say that the courts are powerless to carry

forward this purpose so long as they remain within

the letter and spirit of the fundamental law. To do
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so is not to substitute the judgment of the court for

that of the legislature, but to carry out the will of the

people themselves, who were, of course, the framers

of the Constitution.

Respectfully submitted,

J. A. HELLENTHAL,

Attorney for Appellee.


